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. PREPARED STATEMENT OF J. GREGORY SIDAK

For'morethana decade, I have publicly advocated in articles, books, and testimony the .
kaﬁm’sdhﬂionofhvﬁambmmmwwummmmmdw
basic principles of antitrust law. I believe that a regime of antitrust enforcement is more
mmwivemmeCmnmiumn'srdawmbdemdunbmedMMregudmacompedﬁon
inthcmarketplaceforadvetﬁsingandcompeﬁﬁoninmcmnmmeoﬁdm.Idonotbelieve
mmzComhﬁon'sm“danomhipmlapmducemybeneﬁtfmwm.;ndmdy.
overthemanyyemmwhichthoscnnuhavebeenineffect.theCommiuionhasmtuﬁaﬂamd
amuhodobgymdwmpﬂedthedmwithwhichmmbﬂmﬂmthGMOfMepoﬁdu.
As - D.C. Circuit stated in Bechtel v. FCC: “The Commission’s _wessarilywidelatimdeto
make policy based upion predictive judgments deriving from its gencral expertise fmplies &
cmrdlﬁveduymmmmpouciuwum."lhnemeonﬂdmmnmpmmlmdyﬁs
would in fact substasgiate the Commission’s predictive judgments concerning the broadeast

ownmhiprulu.Iwmnmeukelythuthenﬂsﬁilmpmdmmypubucbeneﬁt.

1957 F.24 873, 881 (D C, Cir. 1992).
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At the same time,  believe that the Commission’s rules have substantial costs. The rules
are likely to diminish e [ficiency in the broadedsting industry by preventing the achievement of
economies of scale and scope, one byproduct of which may be t prevent individual stations
from having the minimim size of operation to|support investment in local program origination.
In effect, the Commission’s criteria for granting waivers % these rules, and its willingness to

allowpxmopermnsai,reements, acknowledgfthatthennesmcansesuchlossesineconomic
efficiency and diversity of programming. In 4ddition to causing these losses in efficiency and
diversity, the cross-ownership rules may romise the freedom of broadcast speech. If I am
correct that the broadcast ownership rules pr 0o benefits but may produce real costs in
termsoﬂostefﬁcienq,diversity.andfreedofnofspeeﬁh, then the balance plainly tips against
the Commission’s perpemﬁonofmosenu},-s I therefore conclude that neither the public
interest, nor consumer welfare, northeﬁeedémofspeechgmnmdbytheF‘ustAmcndmem
canbeadvanwdbythscondnuedexxstenceqfthebroadmtownershxpnna

Last summer, the Newspapet s of America asked me to comment on Whether
economic analysis supports the Commission's abolition of its daily ngwspaper-broadcast cross-
oww:hipmb.whidtptohibiumccmdnownmhipofabmmmﬁonmdadaﬂy
mhmm:m.mm.iofm,doanmd&mmcdaﬂymspap«-

brodmmmipm.hnlmnum;lmeﬁaofmywﬁawnyformomsom.

First, in the interest o full disclosure, i:winbmeﬁtme(:omiuionmknowonwhosebehalf
I have previously subraitted lengthy on a related topic. Secand, the general analytical

appm&hofmymliermﬁmonyisapp umﬂmthe;o—allcd'duopo!ynﬂe'andthe




-3-

The Commissios| has justified broadcast cross-ownership rules in the name of promoting
“diversity of viewpoints” and promoting “economic competition.” Both goals have been
irreversibly achieved—and surely for reasons having nothing to do with the Commission's
broadcast ownership rules. The Sherman Act and the Clayton Act will suffice to preserve the
robust levels of diversity of viewpoints and economic competition that exist today. It is therefore
unnecessary for the (Commission to retain an industry-specific prophylactic rule. Stated
differently, the FCC may safely analyze a potential merger between two television stations in
a locale, orbetweenamdiostaﬁonandatelevisionmﬁoninalocale,thcsamewaythatthe
Antitrust Division or tae Federal Trade Commission would analyze any other kind of merger
in the mass media, Indwd,_onemnstasktheantuiorqmﬂonofwhytthCCMm
undertake any antitrusi analysis at all when reviewing a license transfer application, given the
preexisting jurisdiction of these two federal antitrust enforcement agencies.

The Commission’s recurrent justification for cross-ownership rules has been that the
electromagnetic spectum is a scarce resource, and that the attainment of diversity and
competition in broadcasting necessitates, paradoxically, the Commission’s imposition of airtight
mgqlnuybmienmemyorwmeopﬁmdsalemdsopeohhmadasdngﬁm.Alouﬁm
amwp.m.mmmmmwmm
wm.mwuﬁmwummmwmmmmm
its variations.®

Why, then, dc. the cross-ownership rules persist in the face of so much demonstrable
evidence of the diversity of viewpoints and economic competition? The Supreme Caurt long ago

3See, ¢.g.. THOMAS G. KRATTENMAKER & LUCAS A. POWE, JR., REGULATING BROADCAST PROGRAMMING 204-19
(MIT Press & AEL Press 11194).
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established that government regulation that is ostensibly content-neutral on its face may
mahdessbeenfomeé.mammammumomﬁmﬁomnyin&insu&eedomofspeech.’m
ingemhydtthemodemregulatorysutereqtﬂresthuthéF‘nstAmdmentbringtobeua
healthy skepticism on tte assertions of communications regulators that their policies are content-
neutral. One must thegefore ask whether the cross-ownership rules persist in the face of manifest
diversity of viewpoints and economic competition because the rules are an effective means to
achieve an unstated goal that differs entirely from the prevention of monopoly inthem#ketplace
of ideas and the markatplace for advertising, If the FCC cannot cogently say, after several
m,wmmmsmammmmammammmumadymy
diverse and highly comipetitive, then one must ask what bad those rules might serve. There is,
fétexample. empirica; evidence that at least one major policy that the Commission enforced
until 1987 onmmmofmmmmmmofwmmmmmewm’
effect. News, talk, nevis/talk, mdpublicaffaitsformatSskymckﬁedonbothAMandPMradio
following the Commission’s abolition of the Fainess Doctrine in August 1987.*
MmmmabMommwmﬁrynlmmmmgwmuhvmw
mmmm.wwamsmmmm
ofmwhh-mtoﬁﬂplemﬁmom&ip.ammﬁpmwmcm
of asset specificity of ‘he investments made by the broadcaster. The extent of rent extraction 0
MhWthkliMof&&wdmwiﬁcw

ofmmmmmcwm“mmmmmmmuﬁm

‘Grosjesn v. American Press Co., 297 U.S. 233 (1936).

‘See Thomas W. Hazimx & David W, Sosa, Was the Faimess Docrring a “Chilling Effect*? Evidancs from the
Postderegulation Radio Morket, 26 J. LEGAL. STUD, 279 (1997).
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imposedonabroadcasteranbecontemcomrolorcensorship,asinthecaseofincreméntany
unmmmeranve programnnng that the FCC compels the broadcaster o air or incrementally
profitable pxogmnmmg that the FCC deters the broadcaster from airing. The broadcaster’s
ability to resist the FCC'’s amtuwmm control, which the agency ultimately expresses
through the threat of denying renewal of the broadcaster’s television license, is reduced if the
FCC can block the braadcaster’s ability to reduce the degree of asset specificity (and hence the
cost of mandatory exi' from the market) by achieving economies of scope with operation of
anothcrradioortelevisionsta:ion(ornewspaper)inthesamelocale.TheFCC‘sthreaxofdenial
of renewal need ot be frequently employed for the strategy of reat extraction o be successful.
Aaos-ownusﬂpnﬂelmmebmadwmubﬂnywmmzmofhumv&mmm
xsheldhomgetosuchthrmofmtemacdonbytheFCC In that respect, a cross-ownership
rule—despite being aa ostensibly ' “structural” regulation of the broadcasdng industry—is
antithetical to a free press.

In short, the broadcastcross-ownmhlpmluunnotproducebeneﬁmmtetmsof
compeﬁdonandthedwmwofmwpoimwhmmemnkaudmdycompmvemdmudy
diverse, mdwhenthc mnmmmmmmmmm
mm.gt'um.m.memmmwmwumemeefﬁmm
mamwmmm.mm.mmmsmpmmnmm
mww«mwmwmmm.mmmm
ﬁgniﬁumF&aAmdmemmandmycxpwnthepoﬁﬁcﬂappedmmeofrmining
mennesinthefweufmcunputueledhvehofmiccompedﬁonmdmcdivmityof
viewpoinmtnmcmassmediamathavebeendocumemcdtoexistwday.
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